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Court File No. CV-17-589016-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MR.

JUSTICE HAINEY

)
)
)

DAY, THE 

DAY OF , 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF BANRO
CORPORATION, BANRO GROUP (BARBADOS) LIMITED, BANRO CONGO (BARBADOS)

LIMITED, NAMOYA (BARBADOS) LIMITED, LUGUSHWA (BARBADOS) LIMITED,
TWANGIZA (BARBADOS) LIMITED AND KAMITUGA (BARBADOS) LIMITED

(the “Applicants”)

ORDER
(Plan Sanction)

THIS MOTION made by the Applicants for an Order (the “Sanction Order”) pursuant to

the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.C-36, as amended (“CCAA”) inter

alia (a) approving and sanctioning the Consolidated Plan of Compromise and Reorganization of

the Applicants dated January 25, 2018 (the “Plan”), a copy of which is attached hereto as

Schedule “A”, and (b) approving the Third Report of FTI Consulting Canada Inc. in its capacity

as Monitor (the “Monitor”), dated February , 2018 (the “Third Report”) and the Fourth Report

of the Monitor dated February , 2018 (the “Fourth Report”), was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the within Notice of Motion, the Affidavit of  sworn , 2018 including the

exhibits thereto, the Third Report, the Fourth Report, and upon hearing the submissions of

counsel for the Applicants, the Monitor, , no one else appearing although duly served as

appears from the affidavit of service of  sworn , 2018, and upon being advised that this Order

shall serve as the basis for reliance on the exemption provided by Section 3(a)(10) of the United
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States Securities Act of 1933, as amended, from the registration requirements otherwise

imposed by that Act,

DEFINED TERMS

1. THIS COURT ORDERS that all capitalized terms not otherwise defined herein shall be

as defined in the Plan or as in the Meeting Order made in this proceeding (the “CCAA

Proceedings”) by Justice Hainey on February 1, 2018 (the “Meeting Order”), as applicable.

SERVICE, NOTICE AND MEETINGS

2. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion

Record, and the  Report be and is hereby validated such that this Motion is properly returnable

today and that service thereof upon any interested party other than the persons served with the

Motion Record is hereby dispensed with.

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient

service, delivery and notice to all Affected Creditors of the Information Package and the

Noteholder Information Package, and that the Creditors’ Meetings were duly, called, convened,

held and conducted all in conformity with the CCAA and all other Orders of this Court in the

CCAA Proceedings (collectively, the “CCAA Orders”).

SANCTION OF THE PLAN

4. THIS COURT ORDERS AND DECLARES that:

(a) Pursuant to the Meeting Order, the relevant classes of creditors of the Applicants

for the purposes of voting to approve the Plan are the Affected Banro Unsecured

Class and the Affected Secured Class;

(b) the Plan has been approved by the Affected Banro Unsecured Required Majority

and the Affected Secured Required Majority, all in conformity with the CCAA and

the terms of the Meeting Order;

(c) the Applicants have acted, and are acting, in good faith and with due diligence,

and have complied with the provisions of the CCAA and the CCAA Orders in all

respects;

59



-3-

LEGAL*45050330.9

(d) the Court is satisfied that the Applicants have not done or purported to do anything

that is not authorized by the CCAA; and

(e) the Plan, all terms and conditions thereof, and the matters and the transactions

contemplated thereby, are fair and reasonable including to all Persons who are

entitled to receive equity in Newco in accordance with the Plan.

5. THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to

section 6 of the CCAA and section 192 of the Canada Business Corporations Act, R.S.C. 1985,

c. C-44.

PLAN IMPLEMENTATION

6. THIS COURT ORDERS AND DECLARES that the Plan and all associated steps,

compromises, transactions, arrangements, releases and reorganizations effected thereby

(including, without limitation, the steps in Article 7 of the Plan) are hereby approved, shall be

deemed to be implemented and shall be binding and effective as of the Effective Time in

accordance with the terms of the Plan or at such other time, times or manner as may be set forth

in the Plan in the sequence provided therein, and shall enure to the benefit of and be binding

and effective upon the Applicants, the Directors, the Officers, the Consenting Parties, all Affected

Creditors, the DIP Lender, the Released Parties and all other Persons and parties named or

referred to in, affected by, or subject to the Plan as provided for in the Plan or this Order.

7. THIS COURT ORDERS that each of the Applicants, the Directors, the Officers, and the

Monitor is authorized and directed to take all steps and actions and to do all things, necessary or

appropriate, to implement the Plan in accordance with its terms and to enter into, execute,

deliver, complete, implement and consummate all of the steps, transactions, distributions,

disbursements, payments, deliveries, allocations, instruments and agreements contemplated by,

and subject to the terms and conditions of, the Plan, and all such steps and actions are hereby

authorized, ratified and approved. None of the Applicants, the Directors, the Officers or the

Monitor shall incur any liability as a result of acting in accordance with the terms of the Plan and

this Order, other than any liability arising out of or in connection with the gross negligence or

wilful misconduct of such parties.

8. THIS COURT ORDERS that upon delivery of written notice from the Applicants and the

Requisite Consenting Parties (or counsel on their behalf) to the Monitor that the conditions

precedent as set out in the Plan have been satisfied or waived, as applicable, in accordance with
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the terms of the Plan, the Monitor shall as soon as reasonably practicable following receipt of

such written notice, deliver to the Applicants a certificate signed by the Monitor substantially in

the form attached hereto as Schedule “B” (the “Monitor’s Certificate”) certifying that all

conditions precedent set out in the Plan have been satisfied or waived and that the

Implementation Date has occurred and that the Plan and the provisions of this Sanction Order

which come into effect on the Implementation Date are effective in accordance with their

respective terms. Following the delivery of the Monitor’s Certificate to the Applicants, the

Monitor shall file the Monitor’s Certificate with the Court, and shall post a copy of same, once

filed, on the Monitor's website and provide a copy to the Service List. Upon delivery of the

Monitor’s Certificate to the Applicants, all applicable parties shall take such steps as are required

to implement the steps set out in section 7.3 of the Plan.

COMPROMISE OF CLAIMS AND EFFECT OF PLAN

9. THIS COURT ORDERS that, pursuant to and in accordance with the terms of the Plan,

on the Implementation Date, all existing Claims of Affected Creditors against the Applicants shall

be fully, finally, irrevocably and forever compromised, released, discharged, cancelled,

extinguished and barred and all proceedings with respect to, in connection with or relating to

such Affected Claims shall permanently be stayed against the Released Parties, subject only to

the right of Affected Creditors to receive the distributions pursuant to the Plan and this Order in

respect of their Claims, in the manner and to the extent provided for in the Plan.

10. THIS COURT ORDERS that the determination of Proven Claims in accordance with the

Claims Procedure Order and Plan shall be final and binding on the Applicants and all Affected

Creditors.

11. THIS COURT ORDERS that an Affected Creditor holding a Disputed Affected Banro

Unsecured Claim shall not be entitled to receive a distribution under the Plan in respect of any

portion thereof unless and until such Disputed Affected Banro Unsecured Claim becomes a

Proven Claim in accordance with the Claims Procedure Order and Plan.

12. THIS COURT ORDERS that nothing in the Plan extends to or shall be interpreted as

extending or amending the Claims Bar Date or gives or shall be interpreted as giving any rights

to any Person in respect of Claims that have been barred or extinguished pursuant to the Claims

Procedure Order. Any Affected Claim or Director/Officer Claim for which a Proof of Claim or

Director/Officer Proof of Claim has not been filed in accordance with the Claims Procedure
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Order, whether or not the holder of such Affected Claim or Director/Officer Proof of Claim has

received personal notification of the claims process established by the Claims Procedure Order,

shall be and are hereby forever barred, extinguished and released with prejudice.

13. THIS COURT ORDERS that except to the extent expressly contemplated by the Plan or

this Sanction Order, all obligations or agreements to which the Applicants are a party to

immediately prior to the Effective Time, will be and shall remain in full force and effect as at the

Implementation Date, unamended except as they may have been amended by agreement of the

parties to such agreement, and no Person who is a party to any such obligation or agreement

shall, following the Implementation Date, accelerate, terminate, rescind, refuse to perform or

otherwise repudiate its obligations thereunder, or enforce or exercise any right (including any

right of set-off , option, dilution or other remedy) or make any demand under or in respect of any

such obligation or agreement, by reason of (i) any defaults or events of default arising as a result

of the insolvency of the Applicants prior to the Implementation Date; (ii) any defaults, events of

default or cross-defaults under or in respect of any Priority Lien Debt or Parity Lien Debt (as

defined in the Amended and Restated Collateral Trust Agreement dated April 19, 2017), in each

case arising prior to the Implementation Date; (iii) any change of control of the Applicants arising

from the implementation of the Plan; (iv) the fact that the Applicants have sought or obtained

relief under the CCAA or that the Plan has been implemented by the Applicants; (v) the effect on

the Applicants of the completion of any of the transactions contemplated by the Plan; (vi) any

compromises, arrangements, or reorganization effected pursuant to the Plan; or (vii) any other

event(s) which occurred on or prior to the Implementation Date which would have entitled any

Person to enforce rights and remedies subject to any express provisions to the contrary in any

agreements entered into with the Applicants after the Filing Date.

14. THIS COURT ORDERS that from and after the Implementation Date, all Persons shall be

deemed to have waived any and all defaults of the Applicants then existing or previously

committed by the Applicants, or caused by the Applicants, directly or indirectly, or non-

compliance with any covenant, warranty, representation, undertaking, positive or negative

pledge, term, provision, condition or obligation, expressed or implied, in any contract, instrument,

credit document, lease, guarantee, agreement for sale, deed, licence, permit or other

agreement, written or oral, and any and all amendments or supplements thereto, existing

between such Person and any of the Applicants arising directly or indirectly from the filing by the

Applicants under the CCAA and the implementation of the Plan, and any and all notices of

default and demands for payment or any step or proceeding taken or commenced in connection
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therewith under any such agreement shall be deemed to have been rescinded and of no further

force or effect, provided that nothing herein shall be deemed to excuse the Applicants from

performing their obligations under the Plan or be a waiver of defaults by the Applicants under the

Plan and the related documents.1

15. THIS COURT ORDERS that on the Implementation Date, in accordance with the Plan all

Equity Interests in Banro Corporation (“Banro”) shall be cancelled without any liability, payment

or other compensation in respect thereof.

DISTRIBUTIONS

16. THIS COURT ORDERS AND DECLARES that all distributions or payments by the

Monitor, on behalf of the Applicants, to Affected Creditors with Proven Claims under the Plan are

for the account of the Applicants and the fulfillment of the Applicants’ obligations under the Plan.

17. THIS COURT ORDERS that the Applicants are authorized to take any and all such

actions as may be necessary or appropriate to comply with applicable withholding and reporting

requirements. All amounts withheld on account of Taxes shall be treated for all purposes as

having been paid to Affected Creditors in respect of which such withholding was made, provided

such withheld amounts are remitted to the appropriate Taxing Authority.

18. THIS COURT ORDERS AND DECLARES that the Applicants or the Monitor on behalf of

the Applicants, as the case may be, shall be authorized, in connection with the making of any

payment or distribution, and in connection with the taking of any step or transaction or

performance of any function under or in connection with the Plan, to apply to any Governmental

Entity for any consent, authorization, certificate or approval in connection therewith.

19. THIS COURT ORDERS that, on the Implementation Date, Newco shall issue the New

Equity in accordance with the Plan to be held by the Transfer Agent on behalf of each Proven

Affected Secured Creditor until such time as each Proven Affected Secured Creditor has

delivered its Newco Equityholder Information in accordance with the Plan. In the event that a

Proven Affected Secured Creditor fails to deliver its Newco Equityholder Information in

accordance with the Plan on or before the date that is six months following the Implementation

Date, the New Equity otherwise issuable to such Proven Affected Secured Creditor pursuant to

the Plan shall not be delivered to such Proven Affected Secured Creditor and Newco shall be

1 Section 14.2 of the Plan
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entitled to cancel, and shall have no further obligation to issue or deliver, any New Equity to such

Proven Affected Secured Creditors in respect of which Newco Equityholder Information was not

received and such Proven Affected Secured Creditors shall cease to have a claim to, or interest

of any kind or nature against or in, the Applicants, Newco or the New Equity.

CHARGES

20. THIS COURT ORDERS that the Administration Charge and the Directors’ Charge shall

continue in full force and effect and shall, from and after the Effective Time, attach solely against

the Administrative Reserve.

21. THIS COURT ORDERS that as of the Effective Time, the DIP Lenders’ Charge and the

DIP Claims shall be released without the consent of the Requisite Consenting Parties.

RELEASES

22. THIS COURT ORDERS AND DECLARES that the compromises, arrangements,

releases, discharges and injunctions contemplated in Article 8 of the Plan, including those

granted by and for the benefit of the Released Parties are integral components thereof and that,

effective on the Implementation Date, all such compromises, releases, discharges and

injunctions contemplated in the Plan are effective, sanctioned, approved and given full force and

effect.

23. THIS COURT ORDERS that, notwithstanding paragraph 22 above, any Person having,

or claiming any entitlement or compensation relating to, a Director/Officer Claim (with the

exception of any Director/Officer Claims judged by the express terms of a judgment rendered on

a final determination on the merits to have resulted from criminal, fraudulent or other wilful

misconduct on the part of the Director or Officer (an “Excluded Director/Officer Claim”)) will be

irrevocably limited to recovery in respect of such Director/Officer Claim solely from the proceeds

of the applicable insurance policies held by the Applicants (the “Insurance Policies”), and

Persons with any Director/Officer Claims will have no right to, and shall not, directly or indirectly,

make any claim or seek any recoveries from the Applicants or any Released Party, other than

enforcing such Person’s rights to be paid by the applicable insurer(s) from the proceeds of the

applicable Insurance Policies. Nothing in this Plan Sanction Order prejudices, compromises,

releases or otherwise affects any right or defence of any insurer in respect of an Insurance

Policy or any insured in respect of a Director/Officer Claim. Notwithstanding anything to the

contrary herein, from and after the Implementation Date, a Person may only commence an
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action for an Excluded Director/Officer Claim against a Director if such Person has first obtained

leave of the Court on notice to the applicable Directors and Officers, the Monitor and the

Applicants.

24. THIS COURT ORDERS that from and after the Implementation Date any and all Persons

shall be and are hereby forever barred, estopped, stayed and enjoined from commencing,

taking, applying for or issuing or continuing any and all steps or proceedings, whether directly,

derivatively or otherwise, and including without limitation, administrative hearings and orders,

declarations or assessments, commenced, taken or proceeded with or that may be commenced,

taken or proceeded with against any Released Party in respect of all Claims and matters which

are released pursuant to Article 8 of the Plan or discharged, compromised or terminated

pursuant to the Plan, except as against the applicable insurer(s) to the extent that Persons with

Director/Officer Claims seek to enforce rights to be paid from the proceeds of the Insurance

Policies, and provided that any claimant in respect of a Director/Officer Claim that was duly filed

with the Monitor by the Claims Bar Date shall be permitted to file a statement of claim in respect

thereof to the extent necessary solely for the purpose of preserving such claimant’s ability to

pursue such Director/Officer Claim against an insurer in respect of an Insurance Policy.

25. THIS COURT ORDERS that, on the Implementation Date, each Affected Creditor, each

holder of a Director/Officer Claim and any Person having a Released Claim shall be deemed to

have consented and agreed to all of the provisions of the Plan, in its entirety, and, in particular,

each Affected Creditor, each holder of a Director/Officer Claim and any Person having a

Released Claim shall be deemed:

(a) to have executed and delivered to the Monitor, the Applicants and the other

Released Parties all consents, releases, assignments and waivers, statutory or

otherwise, required to implement and carry out the Plan in its entirety; and

(b) to have agreed that if there is any conflict between the provisions, express or implied,

of any agreement or other arrangement, written or oral, existing between such

Affected Creditor, holder of a Director/Officer Claim, and the Applicants as of the

Implementation Date and the provisions of the Plan, the provisions of the Plan take

precedence and priority, and the provisions of such agreement or other arrangements

shall be deemed to be amended accordingly.

THE MONITOR
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26. THIS COURT ORDERS that in addition to its prescribed rights and obligations under the

CCAA and the CCAA Orders, the Monitor is granted the powers, duties and protections

contemplated by and required under the Plan and that the Monitor be and is hereby authorized,

entitled and empowered to perform its duties and fulfil its obligations under the Plan to facilitate

the implementation thereof and to apply to this Court for any orders necessary or advisable to

carry out its powers and obligations under any other CCAA Order.

27. THIS COURT ORDERS that, without limiting the provisions of the Initial Order or the

provisions of any other CCAA Order, including this Order, the Applicants shall remain in

possession and control of the Property (as defined in the Initial Order) and the Monitor shall not

take possession or be deemed to be in possession and/or control of the Property.

28. THIS COURT ORDERS that the Applicants shall be and are hereby directed to maintain

the books and records of the Applicants for purposes of assisting the Monitor in the completion

of the resolution of the Affected Banro Unsecured Claims;

29. THIS COURT ORDERS AND DECLARES that in no circumstance will the Monitor have

any liability for any of the Applicants’ tax liabilities regardless of how or when such liabilities may

have arisen.

APPROVAL OF MONITOR’S THIRD AND FOURTH REPORTS

30. THIS COURT ORDERS that the Third Report and Fourth Report and the conduct and

activities of the Monitor described therein be and are hereby approved.

GENERAL

31. THIS COURT ORDERS that the Applicants, the Monitor and any other interested parties

are hereby granted leave to apply to this Court for such further advice, directions or assistance

as may be necessary to give effect to the terms of the Plan and any other matters that pertain to

the completion of the administration of the CCAA Proceedings.

32. THIS COURT HEREBY REQUESTS the aid and recognition of any court or any judicial,

regulatory or administrative body having jurisdiction in Canada, the United States, or in any other

foreign jurisdiction, to recognize and give effect to the Plan and this Order, to confirm the Plan

and this Order as binding and effective in any appropriate foreign jurisdiction, and to assist the

Applicants, the Monitor and their respective agents in carrying out the terms of the Plan and this

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
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requested to make such orders and to provide such assistance to the Applicants, and the

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order,

to grant representative status to the Applicants in any foreign proceeding, or to assist the

Applicants and the Monitor and their respective agents in carrying out the terms of this Order.
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